I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH J. TAGGART : ClVIL ACTI ON
V.
FRANCONI A TOMNNSHI P, et al. ; NO 10-2725
VEMORANDUM
Ful lam Sr. J. April 12, 2011

The plaintiff, proceeding pro se, has filed suit,
al I egi ng that when he purchased a residential property in 2004,
he was not notified of the true identity of the seller and al so
raising clainms related to an easenent for sewer lines on the
property. The plaintiff asserts clains against the real estate
brokers, the sellers, and the |ocal governnent authority and
enpl oyees for fraud, m srepresentation, unfair trade practices,
and (as to the governnent authority and rel ated individuals)
taking of property w thout due process in violation of the Fifth
and Fourteenth Amendnents to the United States Constitution. The
def endants have filed notions to dismss.

The Margaret Van Dyke Trust and the Estate of Margaret
Van Dyke have noved to dism ss for insufficient service of
process, alleging that service was attenpted by | eaving process
in the mail box or on the porch of the residence of John H Van
Dyke, Jr., and who has since passed away, and who the plaintiff
concedes was not the co-executor of the estate and therefore not

the proper person to be served. The notion to dism ss for



insufficient service of process will be granted. The plaintiff
has filed a notion to extend the tine to effect service on the
Mar garet Van Dyke Trust and the Estate of Margaret Van Dyke and
he will be granted an opportunity to properly serve these

def endant s.

Wth regard to the notions directed to the substance of
the clains, neither the defendants nor the plaintiff has set
forth particularly cogent argunents. The defendants argue first
that the plaintiff has not net the amount-in-controversy or
di versity-of-citizenship requirenents of 28 U S.C. § 1332, but
the case is not grounded on diversity jurisdiction; the plaintiff
has all eged violations of his rights under the federal
constitution, and this Court therefore has suppl enent al
jurisdiction over the state-law clainms pursuant to 28 U S.C
8§ 1367, provided that the state-law clains are so related to the
federal clains that they formpart of the sane case or
controversy. As all of the clains stemfromall eged w ongfu
actions associated with the plaintiff’s purchase of the property,
this standard is net.

Several of the defendants argue that the plaintiff’s
clainms for fraud and m srepresentation are barred by the “gist of
the action doctrine,” which prohibits the recasting of breach of

contract clains into tort clai ns. eToll, Inc. v. Elias/Savion

Advert., Inc., 811 A 2d 10 (Pa. Super. C. 2002). As the

def endant s acknow edge, however, the plaintiff arguably is not a



party to the easenent agreenent, and therefore dism ssal on this
basis woul d be premature. The plaintiff also alleges that the
easenent deprived himof his property interest, which is
sufficient to state a claimat this early stage of the case.

The defendants al so argue that the plaintiff has not
stated a claimagainst themfor fraud or for violation of the
Pennsyl vania Unfair Trade Practices and Consumer Protection Law,
73 P.S. 88201-1 to 201-9.3. Although the protections of the act
have been extended to the purchase of real estate for residential

pur poses, see Gowall v. Miietta, 931 A 2d 667, 676 (Pa. Super.

Ct. 2007), the plaintiff has not alleged what provisions of the
act were violated so as to provide these defendants w th adequate
notice of the clains against them simlarly, he has not alleged
fraud or m srepresentation with adequate specificity. These
clainms will be dismssed with [eave to anend, as will the claim
for punitive damages, as the plaintiff has not alleged facts that
woul d warrant the inposition of punitive damages.

An O der will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH J. TAGGART ) ClVIL ACTI ON
V.
FRANCONI A TONNSHI P, et al. E NO. 10- 2725
ORDER

AND NOW this 12'" day of April 2011, upon consideration of
t he pendi ng notions and the responses thereto, IT IS ORDERED

1. That the Motion of The Estate of Margaret Van Dyke and
the Margaret Van Dyke Trust to Dism ss (Docunent No. 26) is
GRANTED. The conpl ai nt agai nst these defendants is DI SM SSED
W THOUT PREJUDI CE for insufficient service of process.

2. That the plaintiff’s unopposed “Mtion to Extend Ti nme
to Effectuate Service for Margaret Van Dyke and the Margaret Van
Dyke Trust” (Document No. 31) is GRANTED. The plaintiff has 30
days to effect proper service of process upon these defendants.

3. That the defendants’ Mdtions to D sm ss (Docunent Nos.
12 and 14) are GRANTED I N PART AND DENIED I N PART. The cl ai ns
for fraud, m srepresentation, and violation of the Pennsylvani a
Unfair Trade Practices and Consunmer Protection Law, and the
demand for punitive danages are DI SM SSED W THOUT PREJUDI CE. The
plaintiff may file an anended conplaint within 20 days. The
noti ons are ot herw se DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




